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Everyone makes errors during his lifetime, but that does not imply that for the
lifetime, he must bear the consequences of his actions. One makes mistakes by
virtue of being born; thus, why is he vulnerable to almost double punishment,
not really in the lawful manner, but by social rejection? When he has already been
punished? Ironically, while the law prohibits double jeopardy, it encourages
"Multiple social jeopardy" by preserving a lifelong criminal record. What
motivation is there for a convicted man to "get straight" if he will never again
enjoy the same chances as his fellow citizens? Worse yet, a person who is
wrongfully detained and afterwards released or acquitted must always answer for
his arrest. It is time for other states to adopt expungement legislation.*® Having
stated this, one should never be freed or not punished for his crimes or
wrongdoings, although the above example pertains to those who have been
acquitted, released by the court, or have completed their sentence. In such
instances, a person's history remains as a stigma, which may be readily

comprehended by examining the labelling theory of punishment.

The tagging theory of punishment stresses that individuals acquire irregular not as
a result of the conduct themselves, but as a result of how others react to it. This
suggests that an individual who has broken the law (irrespective of its seriousness)
will suffer the shame of becoming shunned by community or deficient in moral
integrity. As a consequence of being labelled a felon and getting an unofficial
social verdict of crime, the individual is stigmatized the individual has various
socioeconomic and psychological issues. This implies that such a person's life is
irrevocably ruined, since society gives no possibility for reform, remorse, or

reintegration. Consistent with, failure to delete an the experience of wrongful

“8 Pasco L. Schiavo, Condemned by the Record, Vol. 55, No. 6 American Bar Association
Journal pp. 54 (AD), URL: http://www.jstor.org/stable/25724811 (last visited Jan 11, 2020).

196 | Page



convictions correlates with a substantial rise in the likelihood of post-exoneration.
In the late 1960s, sociologists created the labelling theory, which depicts crime as
the result of society's response to the person. It asserts that a branded individual
undergoes an identity shift. According to this reasoning, a person guilty of a crime

would acquire a criminal identity.*"

A component of this dynamic is
transformative. Such labeling as "ex-offences" could perhaps result in depression,
negative self, predicted devalued, prejudice, refusal, and illegal activity.”° Because
the criminal is reborn following acquittal or the completion of his or her

sentence, the prevailing societal perception must be altered. However, society's

stigmatization of him as a "criminal" hampers his socialization during his rebirth.

In chapter 3, the researcher presents the theoretical framework, which contains
the criminological foundation of expungement rights. The social repercussions of
a criminal record may prevent an individual from participating in civic life. A
person's criminal record follows him everywhere he goes, and if his former life
and character are taken into account, the criminal record becomes a formidable
obstacle. It is commonly viewed as a component of various other issues, include
accommodation, work, training, coverage, licenses, financing, guns, parenting,
and outreach programs among others. Employers, landlords, schools and
universities, banks, etc. are able to investigate police and court records since they

are available to the general public.

These sufferings create a distinct class of outlaws who are barred from society in
order to start over. This entire group is denied access to the highest level of
justice. Therefore, the question arises as to whether such criminals have the
ability to erase their criminal past and start again. The response is
unquestionably affirmative. The process for erasing arrest histories is the can be

exercise by the practice of right to expungement of criminal records. Typically,
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Amy Shlosberg, Evan J. Mandery, Valerie West, and Bennett Callaghan, Expungement and
Post-exoneration Offending, 104 j. criminal law & criminology 353 (380-381).
http://scholarlycommons.law.northwestern.edu/jclc/vol104/iss2/3 (Sept. 30, 2020)
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rehabilitation entails erasing or closing arrest histories. In other terms, it consists
of preventing the general public from accessing criminal records. The phrases are
frequently used interchangeably, yet they are distinct. In essence, term "sealing"
implies that a record or procedure is "merely" wrapped and not eliminated. There
is indeed a clear or deliberate implication that perhaps the closed thing or
occurrence could be unsealed within particular circumstances. In contrast,
expungement, considered by some to be "a term of very recent provenance,"
literally implies that the record or proceeding is obliterated, as if it had never
occurred. Under no circumstances is it possible to refresh or revive the memory

of the incident; it has been obliterated forever.*"

4.1 BASIS OF RIGHT TO EXPUNGEMENT OF CRIMINAL
RECORDS IN INDIA
In India, the concept of the Right to Erase Offender Histories is really not res
Integra. Indian regulations simultaneously provide Illegal eviction through
complete destruction of conviction-related ineligibility and limitation of identity
disclosure in certain instances of minors, but do not address adult crime (even in
cases of discharge, acquittal, and honourable acquittal) and Expungement rights.
The notion of the right to erasure may have been derived from "reverse
occurrences," particularly in India. The notion may be expressed as follows: "Would
the pendency of a criminal procedure or a conviction, or a criminal process that has
already concluded with either a conviction or an acquittal, be a valid reason to

prohibit admittance into government employment in India?"

In the Indian background, the courts is responsible for determining the fitness of
persons having prior criminal convictions. In certain foreign countries, like the
United States, Canada, and the Philippines, a psychometric examination is given
administered to determine whether an applicant is suitable for the position they

are being hired for. Occasionally, a polygraph test is administered to examine
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candidates' propensity for deceit. Due to the high level of public confidence in
peace officers, candidates for these jobs are thoroughly vetted for emotional
instability, poor judgment, unreliability, and other issues that might severely
impact their law enforcement work. In India, however, moral character and
integrity are judged via an antiquated system of examining police dossiers. There
is no examination of emotional maturity; the capacity to maintain composure in
emotionally charged settings; the capacity to handle challenging events and be

responsive.

An arrest conviction is a history of a people's history of violence, which potential
employers often use to judge a person's dependability. Even inside the same
nation, the facts presented in a felony conviction varies among regions. In the
majority of other countries, it includes a section on all non-expunged felony
crimes, as well as driving offences like as exceeding the speed limit and driving
under the influence. Sometimes in countries, the history is limited to prior
offenses (whether the offender admitted guilt or was convicted of the crime by a
judicial proceeding), whereas in others, it also contains convictions, filed charges,
pending cases, and even guilty verdicts. The latter method is generally considered
a crime against humanity since it breaches the assumption of innocence by

exposing persons to prejudice based on unproven allegations. ">

It is regrettable that India is not advancing in the community of nations and
prefers to be governed by British-era recruiting practices, neglecting the fact that
the aim of government in the past was to dominate and that it is now to serve. A
guy may be cited for speeding and maybe convicted for parking his car in a no-
parking zone. This man's character must convincing the members of the public
benefit as well as for the general welfare for him not to be inducted into public
service. The response would be negative. In contrast, a person has been accused of

murder burglarized a department store and taken money. This man's character
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must be convincing in the interest of the nation and for the general welfare for

him not to be inducted into public service. The response would be yes.

It is based on the notion that considerations of government policy, interests of
society, and social welfare would justify it the bar against enlisting those having
criminal records therefore, the fundamental factor to evaluate if the general public
and common interest would've been jeopardized if an individual with a felony
record were allowed to work for the government. This gets us immediately to the
crux of the problem, namely whether such a contact with the police would merit
a suspension closing one's eyes against the perpetrator, or only a brush with the law of
a higher degree of crime. If the response is no, the next issue must be addressed: what

473

level of criminality would warrant closing one's eyes to this individual?”” Regarding
the first two instances provided, everyone would agree that public employment
should not be denied for such minor offences, whereas everyone would agree that
public employment should be refused for the next two situations. Certainly, the

examples are extreme, but they help us comprehend the thinking process necessary

to identifying whatever side of the divide a specific circumstance belongs on.

A review of India's penal laws reveals that the majority of criminal offences fall
into two main categories: Cognizable and non-cognizable offences (felony and
misdemeanours). A closer examination of the parts defining punishments would
reveal that cognizable offences (felonies) are viewed as more serious than non-
cognizable (misdemeanours). In addition, by defining crimes as cognizable or non-
cognizable, it is possible to distinguish between crimes with greater and lower
levels of criminality. In particular, the level of illegality can be differentiated
forward by classifying Cognizable and non-cognizable (felonies as misdemeanours
or non-bailable). We are aware that large, grave, and morally turpitude offences

warrant the rejection of government employment.”* These would not excuse the

3 The researcher strongly advocate against the denial of govt. Jobs based on applicant previous

petty offence. But offences that are substantial, serious, and involve moral turpitude justify the
denial of public employment.

Some example of penal offences as grave, serious and involving moral turpitude, disentitling
the convict to public employment; the offences are:- Sections 120-A, 121-A, 122 to 124, 161,
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offender's participation in public service. No one would deny that a conviction
and punishment for parking a vehicle in a no-parking zone or for exceeding the
speed limit would fall under the de minims standard, but the trouble would arise
in situations that are closer to the line. For therein lies the dilemma of how to

classify them on either side of the border line.

> argued that persons existence is too

The decision in the case of Robin Sing
valuable to risk on little misdeeds and that the harsh result of guilt for
misdemeanours, which may be the termination of the profession, destiny, and
current of new and immature persons, cannot ruin their reputation and goals. The

Lower Court noticed that

“In an increasing constitutional republic, in which the processes are
performing badly and the vulnerable and the impoverished are very seldom
given the chance to heighten their own cognition, thereby shrinking the
capabilities of their awareness to act as a reflective surface of their
accomplishments, it is extremely important that the executive enforces a
legislation in which conclusion guilty verdict ought not be regarded as an
obstruction for entry or accumulation in civil servant. It was argued that
until then, this would be the obligation of the Judiciary to enforce the
constitution by reconciling human tragedies and human desires, default rates
and illegal inclinations, keeping in mind the fact that Spaceship Earth had
not yet been discovered. The population of Earth consists of the affluent and
the poor, the desperate and the opulent, the starving and the well-fed, and
the learned and the illiterate. At this moment, it is essential to realize that
murderers are not conceived and are not unforgiveable beasts. Offense may
be a disorder, but offenders, who are comparable to persons with mental

illness, are not, and it is essential to acknowledge that immoral diseases are

161-1A, 165, 167, 181, 182, 193to0 201, 205, 209, 293, 302, 304, 307, 354, 359, 362, 363 to 366,
366-A, 366 B366 B, 367to 373,376,377, 379, 380, 391, 392, 398 to 400, 403, 404, 406 to 409,
417 10421, 449, 450, 453 to 458, 465 to 468, 471 to 476, 477-A, 489-A, 489-B, 489-C, 489-D,
489-E, 493 to 498 of the Penal Code.

5 Government of NCT of Delhi & Anr. vs. Robin Singh - 171 (2010) DLT 705
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generally the result of communal abnormalities. It must be highlighted that,
on the one hand, societal expectations burst in the harsh conditions of the
actual world for a plethora of ways, and the brutal conditions of brutal
imprisonment and stigmatization intensifies crime. The swinging of the tide
toward compassion level of commitment for the worth of the individual and

their fundamental rights.”

From above arguments and Supreme Courts logical explanation the researcher
humbly submits that the inclusion of right to expungement of criminal records
could be adopted logically and with beneficial social peace of legislation and it can

act as a catalyst in rehabilitation process of ex-offenders in Indian jurisprudence.

4.2 INDIAN PRESPECTIVE OF RIGHT TO EXPUNGEMENT OF
CRIMINAL RECORDS
In India, the idea of Privilege of expungement is indeed not res Integra. Indian
legislation concurrently provide for Disbarment via deletion of incapacity due to
punishment and restriction of exposure of identities in circumstances involving
minors. In a multitude of cases, the Indian Judiciary has also demonstrated a
preference for not using convictions as grounds for removal from employment.
The Probation of offenders Act of 1958 and the Juvenile Justice (Care and
Protection of Children) Act of 2015 contain a number of provisions designed to
facilitate offenders' reintegration into society. The essential question is, as we
march toward progressive laws for a better democratic regime, we should also
incorporate progressive laws in our criminal legal jurisprudence (e.g., The Right
to Expungement of Criminal Records) in order to better realize justice from the

standpoint of offenders.*

#¢ “Indian jurisprudence in law holds some of the similar beneficial concepts like the law of

probation act-1958, Probation under section 360 CrPC-1974, Expungement of adverse
remarks made in parliament, states civil and criminal rules about the destruction of records
within the certain limitation period, non-applicability of retrospective effects in repealing or
deletion of any law protected under article 20 (1) constitution of India by Ex Post Facto Law,
Juvenile Justice Act -2015 etc. As mentioned several times that the Right to expungement of
criminal records is alien to Indian jurisprudence but the honourable Supreme Court of India
from time to time in a catena of cases alarm the need for incubation of the same right”
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Punishment should suit the crime, not the criminal, and in the same vein
pragmatist argues that wrongdoing should be punished helps exempting a bigger
wicked and increase the community's complete pleasure. This argument was
presented by Jeremy Bentham as the objective that all laws share or ought to
share. Bentham argues that "all punishment is a misdeed: every punishment in and
of itself is wicked," societal evaluation on using penalty against the misdeed it is
intended to avoid.”” If imprisonment produces a greater injury, such as a breach
of civil rights or a substantial proportion of harm, the penalty should be reduced
penalty, now than aims preclude, just have they eliminated the wrongdoing and
then have the corruptors developed a fresh suspect who becomes the perpetrator?
This compels the researcher to consider the incorporation of the Right to
Expungement of criminal records into Indian criminal law. So, what, if any,
grounds justify the inclusion of expungement laws? The solution might be
roughly deduced from the progressive thought generated by the Supreme Court's
rulings. The majority of Indian programmes and efforts to rehabilitate former
criminals are unsuccessful. As these policies and programmes do not address the
underlying Contribute to the increased obstacles in the recovery period, they are
ineffective. Utilization of formerly incarcerated individuals has been consistently
acknowledged as a crucial component in reintegration and desistance from crime.
It gives the prestige, wealth, and community connections that result in a
legislation citizen lifestyle. Some evidence demonstrates that employment

decreases the probability of recidivism by one-third to one-half."*

After completing their sentence, does this ex-offender have the opportunity to
erase their criminal record and start over? Can they seek justice if society itself has
prohibited them? If an individual is "honourable acquitted" or "completely
exonerated" by a court of law, may he demand that his criminal records be

expunged? With this in mind, the present study was conducted to determine the
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Jeremy Bentham "An Introduction to the Principles of Morals and Legislation" (1781) BLTC
Chapter XIII at [I]

Uggen, C. (2000) Work as a Turning Point in the Life Course of Criminals: a duration model
of age, employment and recidivism, American Sociological Review, 67: 529-546.
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necessity of incorporating the Right to expungement of criminal records into
Indian criminal law, as it can serve as a catalyst for the rehabilitation of ex-
offenders. The absence of these rules has strengthened criminals and offenders'
propensity for recidivism. Recently, the honourable Supreme Court pointed out
that the government does not provide recommendations regarding the difficulties
of ex-convict rehabilitation, with an emphasis on the necessity for their
government job. Consequently, it is necessary to examine this notion. Whether
the ability to expungement might be included into Indian criminal law, a logical
connection may be drawn from recent decisions of several supreme courts, which
advise the elimination of barriers for ex-convicts through an "offense-
consequences-suitability strategy" and, as a result, enable employability in the

government sector.

The researcher here highlights three approaches of right to expungement of
criminal records as a different mode of comparison. In general, jurisprudential
approaches of right to expungement of criminal records it is applicable
irrespective of age and stages of different penological treatments as it is a right
which could be claim by any one in foreign countries but in India it is not so. For
the convenience of present study, it could be summarized into three broad area.
(A)  Right to expungement of juvenile

(B)  Right to expungement of Discharged, Acquittal and Honorable acquittal.

(C)  Right to expungement of Convicted.*”

4.2.1 RIGHT TO EXPUNGEMENT OF CRIMINAL RECORDS OF JUVENILE

Former juvenile offenders who ask the court for expungement (sealing) of a
juvenile court conviction may be allowed to make a fresh start. ("Expunge" and
"seal" are used interchangeably here; nevertheless, some states make a distinction
between expunging and sealing records.) Typically, expungement permits
criminals to represent to potential employers, landlords, and licensing authorities

that they have never been arrested or convicted. However, expungement does not

#? This is an classification proposed by researcher for better understanding with respect to Indian

criminal jurisprudence
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completely eradicate the effects of a juvenile court conviction. There are several
benefits to having your juvenile records sealed. Numerous states permit
expunging, sealing, or otherwise "hiding" or "destroying" a criminal record. If a
criminal record is erased or sealed, it is as if the crime never occurred, and you can
lawfully state (to a potential employer, for instance) that you have never been

accused with or found guilty of any offence

State to state, the types of juvenile records that are eligible for sealing differ.
Typically, the following factors determine if a record can be sealed. The applicant
for the seal must be an adult. In certain states, this implies the applicant must be at
least 18 years old. In many instances, a juvenile record cannot be sealed until a
certain amount of time has elapsed. One state may require you to wait 30 days
after your 18th birthday or the end of official supervision, while another state
may force you to wait three years after your commitment or supervision ended.
(Typically, other criteria apply when the defendant was not found guilty.) Some
states restrict the sorts of juvenile offences that can be erased. Some states prohibit
the expungement of significant juvenile offences, such as those that would become
felonies in adult criminal court. In a number of jurisdictions, the request to seal a
juvenile record will be refused if the applicant for expungement has subsequently

been arrested or convicted of a criminal offence as an adult.

Indian law, specifically Section 12 of the Probation of Offenders Act of 1958,
stipulates: Elimination of disqualification resulting from conviction Elimination
of the disqualification associated with a (1) A youngster who has committed an
incident and been punished with in compliance with the conditions of this Act is
not susceptible to any prohibition linked to a guilt for an activity under such
regulations, regardless anything else to the contrary in any other law. (2) The
Commission shall bring an action mandating the expungement of such judgment
files upon expiration of the appeal process or a reasonable period as stipulated by

the regulations, as applicable.**

#0  Section 12 of the Probation of Offenders Act of 1958
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Moreover, The Right to Privacy and confidentiality Principle specifies that every kid
has the reasonable expectation of privacy and confidentiality of sensitive at all
times and during the legal process.”" The principle of resettlement and recovery
states that each and every youngster in the juvenile offenders has the privilege to
be re-united with his parents as quickly and efficiently as possible and regained to
the same social economic and intellectual status he decided to hold decided to
come underneath the regulatory authority of this Act, except where such

reconstruction and reinstatement would not be in his betterment. ***

In addition, S.39 states that a child's Rebabilitation and Reintegration should
commence throughout his stay in a Children's Home. The evaluation by the
competent authorities of the guidance counselor or sociocultural worker's
findings is secret as per Section 99. Therefore, it is obvious that several clauses in

India suggest the existence of the Right of Expungement of criminal records.

This study examined the applicability and breadth of the so-called expungement
right in India. In light of the preceding paragraph, it is possible to deduce that the
juvenile record shall not constitute a barrier to employment at a government
institution. It provides that "shall not be subject ro any disqualification attached to a
conviction for an offence under such legislation.” In this sense, such law refers to
other laws that provide for disqualification due to conviction. For example, if a
sentence automatically excludes an individual of being promoted to any job or
seeking for administration to any governmental body, Section 12 removes such

restriction.

The researcher respectfully submits and respects the decisions of the honourable
supreme courts, but points out that in every state of India, a candidate may be
required to fill out a form in which the scrutiny committee inquires generally
about prior encounters with criminal justice apparatus. The candidate's pre-

interview form is required to indicate and reveal any information on his prior

“1 The Justice (Care and Protection of Children Act, §3(11) (2015)
“2 The Justice (Care and Protection of Children Act, §3(13) (2015)
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convictions and other records, if applicable. For example under rule 12 of the

Rajasthan Judicial Service Rules, 2010 for instance, a person might be disqualified

for appointment. It specifies that no one shall be eligible for appointment to or

service in the military. -

@
(b)

d)

If he really has many living spouses;

If he was fired or expelled from employment by any Constitutional Court,
Government or Statutory Body, or Local Administration;

Whether he was actually convicted of unethical conduct under to the Legal
Services authorities act, 1961 (Central Act 25 of 1961) or any other
regulation in force at the time.

Unless he has more than two children on or after the date of issuance of
these regulatory requirements: A applicant with more than 2 children will
not be deemed disqualified for employment, so large as the total of
dependents he or she has at the start of employment does not increase. In
accordance with rule 15, which states, "A candidate who is or has been
declared by the Recruiting Authority or the Appointing Authority, as the case
may be, guilty of impersonation or of submitting fabricated or tampered
documents or of making statements which are incorrect or false or of
suppressing material information or using or attempting to use unfair means
in the examination or interview or otherwise resorting to any other irregular

or improper means for obtaining" shall be disqualified.*®

The Continuous usage of police record data has a substantial influence on the lives

of persons with felony offenses and challenges the notion that someone who has

"Done their sentence" must be permitted to restart over.* In contrast, the use of

such an evidence for excluding individuals from employment decreases an ex-

prospects defendants of recovery and increases their potential of recurrence, as

well as the individual and financial expenses involved with reoffending.
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Rajasthan Judicial Service Rules, 2010

Hilary Metcalf, Tracy Anderson and Heather Rolfe, Department for Work and Pensions,
United Kingdom, Barriers to Employment for Offenders and Ex-Offenders — Part One:
Barriers to Employment for Offenders and Ex-Offenders, Research Report No 155 (2001) 74.
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Consequently, it decreases both the significant benefit of the individual and the
available reservoir of workers and skills for the entire community. Considering
that a not-insignificant percentage of persons have a felony conviction, there is a

need to address this issue, this can have widespread effects.

42.3 RIGHT TO EXPUNGEMENT OF DISCHARGED, ACQUITTAL AND
HONORABLE ACQUITTAL

Before moving to the effect and correlation between expungement laws and
concept such as discharged, acquittal and honorable acquittal the explanation of

these terms could be very helpful to understand the relation better.

Conviction- A criminal defendant is sentenced after a plea bargain or trial in
which the defendant is held responsible. If the attorney establishes their legal
burden, a judge and jury could convict a guilty person. A verdict is evidence that

the accused executed the crime.

Acquit- To find a convicted person not responsible is to exonerate him or her.
During conviction, whether the court or the judgment may decide whether to
acquit the accused. The plaintiff must prove the accused's preponderance of the
evidence. A decision of innocence signifies that the court of law had valid
concerns about the person who committed the crime. There may be relevant to
the case or inadequate proof to show conviction. According to the legislative
prohibition because of the double hazard, a previously convicted criminal cannot
be tried again for the same offence cannot be retried. In some situations, acquitted
criminals may have their records wiped. A judgment of not found is insufficient

proof that the accused broken the law.

A Judge exercises the option of discharge when there is no sufficient evidence
before him to proceed against the accused. He has to use his judicial mind and sift
through the evidence documents placed before him by the prosecution. He need

not consider, if at the end of the trial, whether the accused will be convicted or
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not. Thus, in Binod Vs. State *®, it is held that when there is no reasonable belief
even against defendant, he or she might be released.. Thus, we see that there is no
full-fledged trial at the time of discharge. The Judge has to decide based on the
material available before him. While in case of acquittal, the same has to be
granted only after hearing both the sides and going through all the evidence
available. Moreover, acquittal is final, until it is challenged in the higher court of
appeal and the procedural laws always bar fresh proceedings under the same facts
for the same offence (Sec. 300 Cr.P.C.). However, a person who is discharged can
still be taken up for further investigation and inquiry if there is further evidence
available. Thus, an acquittal means that the accused has proved his innocence in
the matter, while a discharge merely shows a lack of sufficient evidence or prima

facie case against the accused.

Thus, discharge does not mean acquittal. For e.g. the accused may be discharged
from a charge under one section but may have to face trial under other sections of
an Act. Also, he may be discharged under charges which are tried exclusively
before Sessions Court, and then may have to face trial for charges which are tribal

before the Magistrate’s Court.

The Code of Criminal Procedure does not define acquittal, honourable acquittal,
or the presumption of innocence. The Justice, through its judgments and practical
application of the suspect's guilt and the lawyer's weight of evidence, has
acknowledged the notion of granting the benefit of the doubt in order to
exonerate the suspect. It is quite difficult to explain what "honourable acquittal”
means in the lack of a term in judicial law. Again, it depends on the particulars of
each circumstance. If an individual is freed or released due to a non-compliance
with a procedural or because there is certain facts against him, he must be
discharged by granting him the due credit, it may not be an appropriate discharge.
In contrast, if a defendant is exonerated after a thorough examination of the case

because the defendants accused are disproved and the prosecutor has utterly

% Ajr-2001 CrL] 2726
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managed to show conviction, then indicates that the pursuit has been a failure. If,
in exonerating a defendant, the judge does not say that the case against the
defendant is incorrect or that the charged with the crime has been released on the
basis of the evidence uncertainty, then the release may be considered an acceptable

discharge.

Once a defendant has been acquitted, the whole criminal record against him is
expunged. A conviction is a conviction regardless of whether it is "clean."”,
whether it is “honorable acquittal” or “acquittal based on giving the benefit of the
doubt”. The “clean acquittal”, the “honorable acquittal” or “acquittal based on

giving the benefit of doubt “is not being recognized in The Code of Criminal

Procedure.

In a case of Smt. Panna Mebta Vs. State of M.P."* As per the Law Lexicon, the
Encyclopedic Law Dictionary, “the word acquittal is verbum equivocum, and
may in ordinary language be used to express either the verdict of a jury, or the
formal judgment of the Court, that the prisoner is not guilty. It is commonly
believed that a party is released by the jury, although the acquittal is really the
result of the court's decision. (As per the Oxford Dictionary, "acquittal" suggests
that an individual is not accused of the offence with which he is accused.
Therefore, there is no distinction among "fair acquit," "honourable acquittal," and
"wrongful conviction premised on conferring the benefit of the doubt" under
constitutional liability. If an offender is released on the basis of presumption of

innocence, it indicates that the prosecutor was unable to establish its legal burden.

Discharge differs from quashing- Quashing is done under the intrinsic authority
of the Court based on Section 482 of the Cr.P.C. In Som Mittal Vs. State of
Karnataka™ it has been held “that the power under Section 482 must be exercised
sparingly, with circumspection and in rarest of rare cases. Exercise of inherent power

under Section 482 of the Code of Criminal Procedure is not the rule but it is an

# 2002(4) MP.H.T. 226
“  Cri. Appeal 206 of 2008
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exception. The exception is applied only when it is brought to the notice of the Court
that grave miscarriage of justice would be committed if the trial is allowed to proceed
where the accused would be harassed unnecessarily if the trial is allowed to linger when
prima facie it appears to Court that the trial would likely be ended in acquittal. In
other words, the inberent power of the Court under Section 482 of the Code of
Criminal Procedure can be invoked by the High Court either to prevent abuse of
process of any Court or otherwise to secure the ends of justice”. Thus, in order to avail
the remedy under Sec. 482 of the Cr.P.C. it is prudent to first avail the remedies
available before the trial courts. And once these remedies are exhausted the
accused would still have an option to challenge the same under revision or to go
for a quashing of the FIR or the Charge Sheet. However, in G. Sagar Suri vs.
State of U.P.**, it is held that mere filing of application u/s 245 is not a ground
for rejecting an application under Section 482 i.e. inherent power of High Court

only.

A criminal case may be dropped for several reasons. Typically, the lawyer
determines not to prosecute the case, leaving a "nolle pros" entry on the accused's
felony conviction (which is an abbreviation of the Latin term "nolle prosequi*’",
which means "I do not want to continue"). Rarely, the judge will strike it down.
A rejected case is not evidence that the defendant is guilty. Some countries
provide deferred adjudication for certain offences. If the offender accepts a
diversionary programme, which typically includes probation, therapy
programmes, and/or some form of community monitoring, the court typically
delays determination of guilt. The offender can escape a formal conviction and
penalty if all requirements of probation are completed within the court-ordered
time period in other jurisdictions, there would be no historical record of the

crime. Typically, after the completion of the probation period, the matter is

withdrawn and no evidence of guilt exists. Provisional conviction may be given to

8 AIR 2000 SC 754
“  “An entry made on the court record when the plaintiff in a civil suit or prosecutor in a
criminal prosecution undertakes not to continue the action or prosecution.”
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eligible offenders at the judgment of the lawyer or the judge. Throughout many
jurisdictions, the accused must enter a guilty verdict in order to become eligible
for the course; if the offender misses the scheme, the judge registers a judgment
depending just on plea agreement. A guilt after deferment is evidence that the

accused executed the offence.

It takes a bit of time for a criminal investigation to move through the judicial
system. A court lawsuit is not proof that the suspect broken the law. A prisoner
involved in an ongoing prosecution may be hesitant to disclose the accused

offensive line specifics.

So, the question arises that in what cases Right to expungement of criminal
records should be applicable. The researcher points out that the relevant
consideration for Government employability is of good character which we
measure by previous criminal history. At the same time the recruitment
board have compelling reason not to take these people with criminal past. So,
to the best suited condition in Indian laws in which right to expungement

should be granted are with respect to honorable acquittal prima-facie.

Simultaneously the Right to expungement of criminal records could be applied on
the “normal acquittal” also. Normal acquittal means those acquittal which does
not fall in the category below mentioned.

(1) If the dismissal is dependent on a substantial fault in the lawyer's behavior
or is the consequence of significant eyewitnesses becoming friendly, the
defendant must be retried.

(2)  Where the individual who has been cleared or released is willing to engage
in similar actions and decisions with more intensity.

(3)  The character and severity of the person's alleged crimes is vital.

(4)  The propensity of the person is more likely to aggravate the public order
than to sustain it.

(5)  The nature and gravity of the charges and involvement of accused.
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Where a acquittal is premised on the discovering that a falsified lawsuit was filed,
i.e. the strongest proof directed by the defendant performed poorly under the
weight of acceptances retrieved throughout cross-questioning of ~witness
statements, irrespectively of the alleged incident, it must be kept that the victims
suspected cannot be rejected government jobs purely because a falsified allegation,
which had been found to be untrue, was tried to file against him during the past..
One must be cautious, however, when an acquittal is the consequence of the high
standard of proof necessary in a criminal trial, the failure to prove crucial facts, or

hostile testimony from witnesses. Additional information must be examined.

Even if a person has been acquitted of horrific offences and is being evaluated for
employment, this does not indicate that they are of good character. We emphasize
that an acquittal in a court hearing does not necessarily signal innocence for the
accused. It would imply that the prosecutors lacked the proper and trustworthy
facts to justify a guilt. In the present climate, when witnesses are bribed and hence
turn hostile, one must use caution since the subject at hand is reputation
confirmation and not the effect of a man's actions, the simple fact remains of an
innocence may not be significant, and the context under which such innocence

happened might be meaningful acquittal.

43 CROSS JURISDICTIONAL ANALYSIS OF RIGHT TO
EXPUNGEMENT OF CRIMINAL RECORDS
Legal System refers to the laws and how they operate in a certain country.”® In
general, there are two different kinds of judicial systems: confrontational and
legalistic. In civil law, the Inquisitorial Legal System is a method of gathering
evidence in which the judge leads the trial, selects it determines what relevant
questions and the range and complexity of the research.* It is utilized by nations
such as France, the Netherlands, etc. Despite the fact that the Confrontational

Judiciary System is, similar to the Anglo-American legal system, it involves active

0 Black’s Law Dictionary, Thomson Reuters, P.1035 (10" Ed.2014)
“1 Ja Jolowicz, Adversarial and Inquisitorial Models of Civil Procedure, 53 International and
Comparative Law Quarterly 281-295 (2003), http://heinonline.org (last visited Mar 23, 2020).
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and unrestricted parties competing against one another to present a dispute to an
unbiased judgment.”” It is adopted by countries including England, India, and
South Africa. It is generally accepted that nations that were formerly colonies of
the British Empire adhere to the Common Law System, which is based on the
Adversarial Legal System, either in its entirety or with minor changes. This
indicates that the legislation and law enforcement agencies of all countries
utilizing this Judiciary System should be share a common origin. In addition, it
follows that the requirements and mechanisms of these systems must be
coextensive. Therefore, it would be most appropriate and accurate to examine
various clearance Statutes in other nations with governmental system that is
aggressive, because such a cross-jurisdictional analysis will help in understanding

India's continuous need for Expungement Law penetration.

4.4- EXPUNGEMENT LAWS IN AUSTRALIA: CRIMINAL RECORDS
ACT- 1991
The reintegration of former criminals and their continued abstinence from
reoffending should be a top concern for every society, yet, throughout many
countries, felony histories are progressively properly considered when hiring and
other decisions. The prior convictions is a permanent mark, hindering recovery
and increasing the likelihood of recidivism. Nations with common law, such as
the United Kingdom and Australia, exhibit this tendency more strongly than
certain countries on the FEuropean continent, and political and cultural

considerations are obviously significant.

This section of the research examines the potential contribution of rehabilitation
methods to the desistance process in Australia, as well as the Criminal Records
Act of 1991. With the 2017 Criminal Law (Historical Homosexual Convictions

Expungement) Bill's new dimension. The objective*” of the bill could be very

492

Supra

“This Bill provides an expungement scheme to reduce prejudice, stigma, and all other negative
effects, arising from a conviction for a historical homosexual offence by— enabling an
application for expungement of the conviction to be made to the Secretary for Justice by an
eligible person or a representative; and expunging the conviction if the Secretary’s decision on

493
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useful as to understand and possibility of inclusion as well. This bill focuses on
new dimensions of LGBTIQ rights which could be applicable Mutatis mutandis
in Indian context as researcher proposes. This line of thought of Supreme Court
judgment which leads to decriminalization of Unnatural offences under section -
377 of IPC - 1860. “ In view of the aforesaid findings, it is declared that insofar
as Section 377 criminalizes consensual sexual acts of adults (i.e. persons above the age of
18 years who are competent to consent) in private, is violate of Articles 14, 15, 19, and

21 of the Constitution.”**

Employers can, in principle, access and utilize criminal records. However, there
are three legislative systems in Australia that limit availability of felony
convictions. Two prospectively restricting rules — Anti-discrimination laws and
confidentiality statutes partly-assist opposition and have no influence on the
record's presence. The third, expended convictions systems, permit specific
convictions to be denied or concealed, and so come clearly within the scope of
this discussion. None, however enable for a convict's clearance or erase record.
The initial two will be summarized. Neither particularly addresses the subject of
criminal history, and its protections for those with a criminal past are relatively

limited in practice.

4.4.1 PRIVACY LAWS

Australian privacy rules safeguard preventing the release of private information
for the purposes without individual's consent, such as prior criminal record
nonetheless, an employer's request for consent to file a criminal record check is
non-negotiable in reality. Therefore-convicts wishing a new beginning are not

afforded a high level of confidentiality protection from discrimination.

4.4.2 ANTI-DISCRIMINATION LAWS

According to anti-discrimination laws, discriminating on certain grounds is banned.

Common reasons include ethnicity, sexual orientation, and religions. Anti-

the application is that, on the balance of probabilities, the conviction meets the test for
expungement”
#* Navtej Singh Johar vs Union of India Ministry of Law and another’s - AIR 2018
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discrimination laws range from state to state in Australia. The Australian Human
Rights Commission Act of 1986 prohibits* discrimination based on a criminal
record, which is the most pertinent provision in this context. The Human Rights
Council of Australia can participate in a settlement procedure after receiving a
complaint. In contrast to the prospect of court proceedings, however, there is no
legally enforceable recourse if conciliation fails in cases of discrimination
depending on gender, age, handicap, or race. The last punishment for felony
conviction prejudice is for the Board to deliver a recommendation to the
government Lawyer for tabling in the House of Reps. The Board has highlighted
that it has filed judgments of prejudice based on felony conviction to the Federal
Parliament in two occasions, and that in each cases, the prejudice was dependent
on convictions the employer simply disregarded the Commission's

recommendations.

Some state governments additionally identify criminal background or irrelevant
criminal history as illegal discriminatory grounds.*” In every situations, nonetheless,
a felony conviction will still be considered an illegal element if its information are
unrelated to the "essential" demands of the employment. Courts have
acknowledged the possibility that the "inherent conditions" exemption may
render anti-discrimination statutes ineffective: Importance of human values and
the objective of equalization, which includes equal job opportunity, necessitates
that every person be treated on the basis of his or her unique merit and not in
accordance with stereotypes based on membership in a particular group. These

factors should be conveyed in any understanding of the meaning of "unequal

#5 “This is achieved by having the ILO Convention 111 incorporated as a schedule to the

Human Rights Commission Act; ILO 111 article 1(1)(a) defines discrimination in
employment as ,,Any distinction, exclusion or preference made on the basis of ...[criminal
record] ... which has the effect of nullifying or impairing equality of opportunity or treatment
in employment or occupation. At the same time, it provides for an exception for any
distinction based on the inherent requirements of the job: article 1(2). Regulations in 1989
extended the definition of discrimination to include criminal record: HREOC, 2004: 11.”
Australian Capital Territory Discrimination Act 1991 (ACT) spent convictions; Northern
Territory Anti-Discrimination Act 1996 (NT) (irrelevant criminal record); Tasmania Anti-
Discrimination Act 1998 (TAS) (irrelevant criminal record. Inclusion of irrelevant criminal
record was recommended in 2009 in Victoria but has not to date been accepted.

496
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treatment” even though, when they're not, and a development is accepted that
allows the acknowledgement of negative images or the prevention of evaluation
process, the significant function of the Conduct, which is to advertise equality of
opportunity, will be vanquished.”” The Study concluded a moderate but
continuous number of claims alleging harassment past criminal past, the bulk of
which entail bias during the hiring process. Most of the companies in these cases
contended that an absence of a felony record was an inherent necessity of the
employment, and approach seemed to be recognized in approximately two of the

incidents.*®

4.4.3 SPENT CONVICTIONS LAWS

Since the 1990s, "spent convictions" have been the norm in the majority of
Australian jurisdictions.”” The economic punitive story in the terminology of
most integrity is unusual; penalties may be "paid" once the criminal has paid his
debts, in comparison to the Rehabilitation of Offenders Act- 1974's language of
rehabilitation of U.K.”® In 1986, Australian policies adhered to the suggestions of
the Australian Law Reform Commission. Even though a unified national plan
was recommended, it never materialized due to the typical competition between
states and their reluctance to focus on a single strategy. Consequently, distinct

plans exist in each jurisdiction.

Queensland and Washington ranked top in 1986 and 1988, respectively. In 1990,
the Commonwealth (national) system went into operation. The reasoning for the
scheme was as such: "Use of information about an old minor criminal conviction,
which in and of itself is not a reliable indicator of future bebaviour, can seriously

disadvantage people in moving forward with their lives: obtaining employment or

7 Commonwealth v Bradley (1999) 95 FCR 218 at 235 (Black CJ).

“%  Human Rights and Equal Opportunity Commission, Australia (HREOC) (2004) Discrimination
in Employment on the Basis of Criminal Record: Discussion Paper

# Criminal Records Act 1991 (NSW); Criminal Law (Rehabilitation of Offenders) Act 1986
(QLD); Spent Convictions Act 2000 (ACT); Criminal Records (Spent Convictions) Act 1992
(N'T); Spent Convictions Act 1988 (WA); Annulled Convictions Act 2003

% Pad field, N (2011) ,Judicial Rehabilitation? A view from England“ European Journal of
Probation 3(1): 36-49
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promotion, applying for insurance, credit, or a license to practice a profession, or

seeking registration and membership in organizations.”*

In June 1989, in recognition of the pain and unfairness this might cause, the

Federal Parliament approved a new legislation prohibiting discrimination based

on a past minor conviction.’” The purpose of The Criminal Records Act 1991 of

New South Wales should be stated:

(1)  The major goal of this Act is to implement a strategy to reduce the
consequences of a sentence for a comparatively small infraction if the
defendant accomplishes a term of crime-free lifestyle. Upon expiry of the
period, the sentence is declared spent and, with few exceptions, is wiped
from the person's felony conviction.

(2)  The Act also specifies the consequences of vacating a conviction and
pardoning an offence.

(3)  The Act also contains provisions for expunging certain convictions for a
variety of decriminalized gay sexual activity offences.’” Terminologically,
this act refers to expired statutes and not to expungement. The impact of
"spent” is summarized by section - 23 of the Criminal Records Act of 1991

of New South Wales, which is distinct from expungement.*

The Commonwealth policy permits persons with minor offences to dismiss their
offences following a crime-free 10 year period (or 5 years for juvenile delinquents)
(or five years for juvenile offenders). The applicable clauses of The Felony
Convictions Act 1991 of New South Wales are sections 9 (Spent period for

Adult)® and 10 (Crime-free period for juvenile) respectively.”® This implies they

% Some of the objective of Criminal Records (Spent Convictions) Act 1992

Federal Privacy Commissioner, Compliance note 2/91: Information about old convictions

*® Tbid

% The Criminal Records Act 1991

% This Act does not authorize the destruction by or on behalf of a public authority of a record
relating to a spent conviction, a quashed conviction or a pardon.

“What is the crime-free period for orders of the Children’s Court? (1) The crime-free period in
the case of an order of the Children’s Court under section 33 of the Children (Criminal
Proceedings) Act 1987 (other than a finding or order referred to in section 8 (2) or (3) of this
Act) in respect of a person is any period of not less than 3 consecutive

502
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need not divulge convictions and can lawfully “mislead people” if questioned

about any sentence which is “spent”.*”

People and institutions are forbidden from taking such crimes into consideration
(particularly inquiring about them), or revealing them to anybody without such
agreement of the subject. The plan covers any incident whereby the individual
was convicted to little more than 30 months in prison, or to a non-custodial
punishment granted under section - 7 of the Criminal History Act 1991 of New

South Wales.*®

In a released recommendation the Information Commissioner urged companies
against questioning broad queries regarding a police record: A query in broad
words, for instance — “Are you the subject of any criminal charge or action before any
court, or do you have now or in the past any recorded convictions, findings of guilt or
pecuniary penalties against yous" is inappropriate, as the solution may include

revelation of details about safeguarded previous offenses.”*”

The various government programs are largely comparable. All demand a 10-year

absence from criminal activity for adult offenders and restrict qualifying

Years after the date of the order during which: (a) the person has not been subject to a control
order, and (b) the person has not been convicted of an offence punishable by imprisonment,
and (c) the person has not been in prison because of a conviction for any offence and has not
been unlawfully at large. (2) The crime-free period may commence before the date of
commencement of section 7.”
7 Crimes Act 1914 (CTH) s5.85ZV, 85ZW.
% “Section - 7 Which convictions are capable of becoming spent (1) All convictions are capable
of becoming spent in accordance with this Act, except the following: (a) convictions for which
a prison sentence of more than 6 months has been imposed, (b) convictions for sexual
offences, (c) convictions imposed against bodies corporate, (d) convictions prescribed by the
regulations. (2) A conviction may become spent in accordance with this Act whether it is a
conviction for an offence against a law of New South Wales or a conviction for an offence
against any other law. (3) A conviction may become spent in accordance with this Act
whether it is a conviction imposed before, on or after the date of commencement of this
section. (4) In this section: prison sentence does not include a sentence the subject of an
intensive correction order or the detaining of a person under a control order.”
“Federal Privacy Commissioner, Old conviction information and Commonwealth authorities
(compliance note 1/91). The Office of the Federal Privacy Commissioner has been integrated,
along with federal Freedom of Information, into the new Office of the Australian
Information Commissioner as at 1 November 2010as data”
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convictions to those carrying no more than 6-12 months of incarceration.”®
Several offences, including cases of sexual assault, certain business crimes, and
other "designated offences," cannot ever be spent. This should be underlined that,
given Australia's more punishing society and what seems to be a concurrent
increase in total sentence lengths, the eligibility cut-off of 6 to 12 months likely
excludes more persons than when the law was initially implemented. In the
Commonwealth, Queensland, and Tasmania, the computation starts the violent
act era on the day of conviction, but in other jurisdictions, it begins on the date of
publishing (or the end of the term). Section 12 of the Criminal Records Act of

1991 of New South Wales might explain the outcome of a spent conviction.”"'

In Victoria and South Australia, unofficial rules exist in the lack of a schemes can
be classified. The Victorian policy states that the officers will usually not
discharge beliefs after 10 violent act years and with a highest 30-month
authorization statement, but offers exclusions for major sexual or violent
misdemeanours and where the implementation pertains to project creating young
kids, and even an overall deduction "in other exceptional circumstances where the
release of information is in the interest of crime prevention or the administration
of justice”.”” In most states, a person convicted of a single personal violation over
10 years ago would be permitted to respond "no" when questioned about criminal
convictions, but in Victoria, they would not know whether cops would take that

crime "spent."

510

Supra

What are the consequences of a conviction becoming spent - “If a conviction of a person is
spent: (a) the person is not required to disclose to any other person for any purpose
information concerning the spent conviction, and(b) a question concerning the person’s
criminal history is taken to refer only to any convictions of the person which are not spent,
and(c) in the application to the person of a provision of an Act or statutory instrument:(i) a
reference in the provision to a conviction is taken to be reference only to any convictions of
the person which are not spent, and(ii) a reference in the provision to the person’s character
or fitness is not to be interpreted as permitting or requiring.”

Account to be taken of spent convictions.

Victoria Police “Information Release Policy” December 2010 http://www.police.vic.gov.au/
content.asp’Document ID =692
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Particularly in the workplace, confidentiality and anti-discrimination legislation
provide protection. The purpose of privacy laws is to serve as guardians of police
record records, but anti-discrimination laws create fundamental norms and give
limited punishments where a felony background has been disclosed and used to
prejudice. Spent guilt procedures are the closest approach to a technique for
"ignoring" a criminal history, and the fact that a national Model Bill was really
offered is encouraging. Nevertheless, such regulations generally applicable if the
previous offender has continued abstinence for a sufficient length of 10 years, at
which point the scheme's effectiveness may be seen to be considerably
diminished. In certain nations Communicating with Students Checks may be
analogous to perfect attendance certificates.”” Judiciary appeal rulings can provide
a sort of legal reformation, such as the issuing of licenses and Dealing with
Children Verifications on the basis that the petitioner has demonstrated deviant
behaviour and moral personality and that their arrest conviction should no longer

be a hindrance to employment.

4.5- UNITED KINGDOM - THE REHABILITATION OF OFFENDERS
ACT-1974

The origins of expended penalty laws in England and Wales may be identified to

the 1972 Gardiner Committee Report, Living it Down - The Problem of Old

Convictions. The emphasis of the study was on persons who had committed a

single or a few violations, paid the fines court - ordered, then afterwards "settled

down to become hard-working and responsible citizens."

The Rehabilitation of Offenders Act of 1974 provides to facilitate the
reintegration of convicted individuals into society by granting them the legal right
to disregard their conviction(s) after a period of time. The Act permits penalties,
warnings, disciplinary measures, and ultimate threats for a particular offence to be

deemed "spent" after a specific amount of time designated as the "recovery phase,"

Y Boone, M “Judicial Rehabilitation in the Netherlands: Balancing between safety and privacy”
European Journal of Probation 3(1): 63-78
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which is defined by the penalty or disposition obtained. Once a sentence has been
"served," a person is deemed rehabilitated, and the law regards them like they'd
never performed an infraction. Therefore, the guilt or reprimand in dispute is not
necessary to be stated when seeking for most jobs, training courses, security,
accommodation, or even other objectives, unless the job is "excluded" from the

Legislation.

The Rehabilitation of Offenders Act of 1974 (c.53) of the United Kingdom
enables some felony histories to be forgotten following time of rehabilitation.”™
Its objective is to prevent people from having a very small offence on their files
for the entire life. The rehabilitation term is established immediately by the
sentencing. Ever since this interval, assuming there has been no new sentence, the
guilty verdict is "paid" and, with few circumstances, the ex-offender is not
required to reveal it in whatever setting, including as while hunting for an
employment, buying insurance, or in legal activities. A felony for the objectives
of the ROA encompasses a sentence inflicted beyond the United Kingdom
(section 1(4) of the 1974 Act), consequently foreign offenses are qualified for the
security of the ROA.

Under section 139 of the Legal Aid, Sentencing and Punishment of Offenders Act
2012, the Act as it pertains to England and Wales was revised to give new rehab
periods, with the overwhelming of offences being wiped in a smaller duration of

> The recovery period for individuals is one the year communal

time.”!
supervision, 2 years for prison terms of 6 months little as, 4 years for
incarceration of even more than 6 months and up to 30 months, and 7 years for
jail terms of more than 30 months and up to 48 months. Prison terms of

incarceration surpassing four years would never terminate and must continuing to

be published when necessary. Underneath the 2012 Act, the restoration period

1 Smith, William (2015-12-12). "NACRO Changing Lives, Reducing Crime" (PDF). NACRO.
Retrieved 2015-12-12.

15 Rehabilitation of Offenders Act 1974: A NACRO Guide" (PDF). NACRO 2019.
Retrieved 25 November 2020.
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starts until the day of sentencing for penalties, though not for jail terms (excluding
periods on probation) and not for communal conditions until the order ends. For
illustration, a two-year prison sentence will lead in a six-year punishment duration
of guilt (two-year penalty plus four-year recovery time) (two-year sentence plus

four-year rehabilitation period).

When a juvenile offender is under 18 years old, the rehabilitative term is half
something like an adolescent. A sentence which has been purged under British law
may not be so viewed in other jurisdictions. For example, when requesting to
enter the United States, criminal convictions must be declared; spent convictions
are not omitted for US immigration reasons under US law. The Act makes it
illegal for anyone with access to criminal records to reveal expunged convictions
unless specifically authorized to do so. Obtaining such information by fraud,

dishonesty, or bribery is made a more severe offence by the Act.

4.5.1 WHO IS THE BENEFICIARY UNDER THE LAW?

A individual is probably recovered for reasons of working in a field regulated by
the Rehabilitation of Offenders Act of 1974 yet not entitled to the Exemption
Regulation, and the Acts applies considers them as Even though they've never
performed a crime once a sentence has been wiped, like they'd never performed
an incident. Consequently, the conviction or caution in question is not necessary
to be disclosed when applying for work, training materials, healthcare,
accommodation, and or objectives, except if the situation is exempted from the
Act. If a profession is protected by the Act, it is illegal for companies to decline to
hire a qualified applicant a candidate with a spent caution or conviction (or to
terminate a current employee on that basis). It is also criminal for an organization
to knowingly conduct Disclosure and Barring Service (DBS) check on an
individual for a role protected by law, or to allow third party to do so. If a post is
safeguarded either by Law, the employer may only hire qualified candidates to
conduct a basic disclosure (supplied by the DBS), which reveals only unspent

convictions.
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Except for prison terms or young offenders punishments of further than 4 years
as well as all community safety fines, based on length, all warnings and crimes
may be purged in the future. Whenever a warning or convictions has been erased
pursuant to the 1974 Act, an individual is typically not obligated to report or
acknowledge its occurrence. Until an exemption exists, expunged cautions and
convictions are not required to be revealed on forms or during job interviews.
Unless an exemption exists, an employer cannot refuse to hire someone (or fire
someone) on the basis of a spent caution or conviction. The Rehabilitation of
Offenders Act 1974 (Exceptions) orders lists the situations in which you may be

required to report spent cautions and convictions (Section 3 of this guidance).

A business ought to be prepared to describe whether the only exception qualifies
and, if that's so, where it can be located on the Exemption Schedule. Several
industries and activities are excluded as from Act so that applicants for
corresponding employment cannot disclose offenses relating to their field. o
Educators and community professionals who work with children and young
people ® Those employed in occupations connected with the judiciary, such as
attorney or attorney, law enforcement officer, local prosecutor, parole officer, jail
officer, or police man. ® Physicians, dentistry, medicinal biologists, licensed
pharmaceuticals, clinical pharmacists, physician assistants, and medics. ® Auditors
e Animal health physicians ® Mutual funds supervisors ® Deputies as well as other
persons who implement numerous legal procedures ® Anyone else who, as
portion of their profession, accommodates includes establishing where hand
grenades are managed to keep underneath an officers credential ® Builders who
performs different kinds of work in arbitrator and trial residences ® The Act does
not apply to some civil service positions, notably employment with the
Department Of Civil aviation and the UK Nuclear Research Authority.
Cabbies and other specialists in logistics. ® Attendants and other domestic staffing
addition to certain industries and occupations, the legislation exempts
organizations assuming that the inquiry is posed. ® Through or on authority of

The Football Federation, The Football Association, or Champions League to
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examine a president's credentials to act as, supervise, or manage a soccer match
steward. ® By the FCA, the Regulator Jurisdiction, and other investor agencies
when assessing an applicant for a particular post in the fiscal and political sectors.
® To analyses a people's suitability to raise kids, a particular child, or a query

regarding an adult who lives with the applicant.’"

However, revelation a sentence, if applicable, i.e., neither authorized by the
Rehabilitation of Offenders Act of 1974, nor after the 2014 modification that
included shielded offenses, doesn't really absolutely exclude a person from
working in a certain field. Similar situations exist in school, medicine, domestic
work, and other professions as well even when notification is needed because of
offense cannot be erased or is exempt from the Act's requirements, each case is

evaluated within its own circumstances.

4.5.2  WHAT IS CONSIDERED REHABILITATION PERIOD UNDER LAW?

The rehabilitation duration is categorized by the type of resolution granted or the
duration of the penalties imposed. Recovery intervals that stretch over the end of
a word consist of the complete duration of the sentence supplementary term that
begins the period at the conclusion of the phrase is known as a "buffer interval."
Other recuperation intervals begin on the day of conviction or when the sentence
was given. The 'buffer periods' are half for people under the age 18 years old at
period of sentencing, with the exception of those sentenced to six months or less
in prison, for whom the 'buffer term' 18 months old The recovery periods for
punishments with supplementary "buffer periods" that commence at the end of

the term are indicated in the following table.

> The Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975
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SENTENCE/DESPOSAL

Buffer interval for
grownups (18 and
over at the time of
conviction or the time
the disposal is
administered). This is
effective as of the
conclusion of the line

(including the license

Youthful age-
appropriate buffering
(under 18 at the time
of conviction or the
time the disposal is
administered). This
really is effective as of
the conclusion of the

statement (including

less than

period). the license period).
Custodial sentence* of over 4 | NEVER SPENT NEVER SPENT
years, or a public protection
sentence
Greater than 30 months (2 12 | 7 YEARS 31 years
years) and down to 48
months of imprisonment (4
years)
Greater than six months and | 4 YEARS 2 YEARS
less than thirty months (two
and a half years) in prison.
a prison term of six months | 2 YEARS 18 MONTHS

Custodial sentence includes a sentence of imprisonment (immediate and

suspended), Restriction at a juvenile offender facility, imprisonment per section 91

of the Instruments of Courts System (Punishment) Act 2000, a prison and

education instrument, youth custody, remedial instruction, and Borstal

mentoring. The table below outlines the rehabilitation term for sentences without

"buffer periods" with whom the period of restoration starts on the date of guilty

verdict:
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Sentence/Disposal

Rest And Recovery Period
For Grownups (18 And

Recuperation Phase For
Adolescents (Under 18 At

youthful prudence

Over At The Time Of The Time Of Conviction
Conviction Or The Time | Or The Time The
The Disposal Is Disposal Is
Administered). Administered).

Fine 1 year 6 months

Restricted release None None

Restricted release None None

Adolescent situational | 3 months or when the 3 months

awareness and caution ceases to have

precautionary effect if earlier

measures

Simple restraint, Expended instantly Expended instantly

Compensation order*

Upon the cancellation of
the purchase (i.e. when it
is paid in full)

Upon the cancellation of
the purchase (i.e. when it
is paid in full)

Hospital order (with
or without a
restriction order)

Timeframe of the event

Timeframe of the event

Under section 5 of 1974's Rehabilitation of Offenders Act, the following penalties

are not eligible for rehabilitation: Death penalty (or imprisonment at Her

Sovereign's pleasure), confinement for more than thirty months, and preventative

custody. Under the Act, Every other imprisonment is released on parole. The

Restoration Act of Offenders Act of 1974, the length of time required for an

offence to become "spent" is completely dependent on the sentence imposed, and

not the nature of the offence.”” For prison and community sentences, the

517

(@) asentence of imprisonment for life;

(b) asentence of imprisonment [youth custody] [detention in a young offender institution] or
corrective training for a term exceeding [thirty months [ {orty-eight months]];

(c) asentence of preventive detention;

“The sentences excluded from rehabilitation under this Act are—
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rehabilitation term will begin at the conclusion of the overall court-imposed
sentence (participating duration of the license) nor the time served in jail (i.e. the
day of release). In addition to the rehabilitation time, there is a "buffer period"
which begins at the end of the phrase. This "buffer time" is defined by the whole
duration of the sentence. The 'buffer periods' are halved for people under 18 years
of age of the sentencing, with the exception of terms of imprisonment of six

months or less, for whom the 'buffer period' is 18 months.

4.6- EXPUNGEMENT LAW IN SOUTH AFRICA

Sections 2 and 3 of the South African Criminal Procedure Act (51 of 1977) were
amended in 2008 by the Criminal Procedure Amendment Act (65 of 2008). This
new legislation becomes effective on May 6, 2009. In essence, the new law states
that anyone guilty of a minor violation based on the nature of the violation of
punishment issued, more than ten years ago are eligible to have their felony
record was wiped. The penalty must would include a delayed jail sentence term,
probation, or a fine. Unknown is the actual number of South Africans having a

criminal record.

However, according to the National Prosecuting Authority, over 325,000 overage
cases are resolved annually, resulting in approximately 250,000 convictions and
confessions. There has been much study on the effects of a criminal record on an

individual's career chances,”® particularly in the United States, where severe laws

(d) asentence of detention during Her Majesty’s pleasure or for life [under section 90 or 91 of
the Powers of Criminal Courts (Sentencing) Act 2000][ or under section 209 or 218 of the
Armed Forces Act 2006, or under section 205(2) or (3) of the Criminal Procedure
(Scotland) Act 1975,] or a sentence of detention for a term exceeding [thirty months
[forty eight months ] passed under section 91 of the said Act of 2000] (young offenders
convicted of grave crimes) [or section 209 of the said Act of 2006] or under section 206 of
the said Act of 1975 (detention of children convicted on indictment)] and (e)a sentence of
custody for life]; [and] (f)a sentence of imprisonment for public protection under section
225 of the Criminal Justice Act 2003, a sentence of detention for public protection under
section 226 of that Act or an extended sentence under section [226A, 226B, 1227 or 228 of
that Act[ (including any sentence within this paragraph passed as a result of any of
sections 219 to 222 of the Armed Forces Act 2006)”

Muntingh L. (2010) Ex-prisoners’ views on imprisonment and re-entry, CSPRI Research

Report, Bellville: Community Law Centre, p. 25
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exclude convicts from a range of resources, privileges, and sorts of employment.’”
Recent amendments to the Criminal Procedure Act (51 of 1977) and the Criminal
Procedure Amendment Act (65 of 2008), which update the Criminal Procedure
Act (51 of 1977), including went into effect in South Africa on May 6, 2009, have
pushed the subject of criminal records to the forefront. The amendment to section
271 included for the very first moment a legal method and specific procedure for
expunging certain felony histories, involving felonies enacted during the apartheid
era. Prior to this, the only process for expunging criminal convictions was a
presidential pardon, as stipulated in the Constitutions of 1983 and 1996. Despite
the fact that Punishable Under section Act Amendments (65 of 2008) established
the mechanism for expunging some felony histories, that wasn't the only
important factor. As a result of multiple legislative interventions, a complicated
and sometimes perplexing set of standards regarding the issue of erasing arrest
histories has emerged. The first is violation and registered (i.e., the Juvenile Justice
Act 75 of 2008), another one does not recognize the crime so only the justice for
all. ” and the duration actual failure from date of guilty verdict (ie., the
Punishable Criminal Procedure Act 51 of 1977), and the quarter utilizes the
punishment as well as the duration disappear just after finalization of something
like the statement (the Final Constitution, 1996 with reference to Members of
Parliament). In additional to a police history, three registries have been established

that are pertinent to the discussion.

The Child Abusers Record created by the Criminal Act (Sex Crimes and Matters
Involving) Legislation (32 of 2007) and Part B of the Federal Basis Of This
definition created by the Public service Act (38 of 2005) also are involved in illegal
beliefs, and the like verdicts can indeed be erased until the perpetrator's identity
has already been eliminated from either the pertinent register. The Child Gives
Legal (75 of 2008) creates a registry of youngsters who've been removed as from

justice process. Despite the diversion's registry is not directly referenced in

Y Qlivares, K and Burton, V (1996) The collateral consequences of a felony conviction: a
national study of state Legal codes 10 years later, Federal Probation; Vol. 60 Issue 3, p10.
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connection to punishment, it may be reviewed in respect to a variety of Child

Justice Act responsibilities.

On a larger scale, the question of the purpose(s) of the keeping of offences must be
posed. Essential to the conversation is the acknowledgement that having a
criminal record is a reality may substantially hinder a person's economic
opportunities and social standing in general. In addition, the as a result of a felony
conviction, the penalty for the offence is significantly lengthier than that of the

sentence judicial.

4.6.1 THE PROCEDURE FOR HAVING A RECORD EXPUNGED

The method for expunging a criminal records under § 271D defines felony

conviction. Procedural Act and its regulations of implementation. Eliminating

crimes done even during apartheid years.

° The first step in the erasure procedure is to get a "trying to clear
declaration” demonstrating that 10 decades have gone ever since
conviction(s) and punishment(s). The publicly declare can be sought at a
police department for a fee of R59.00.

° Applicants pursuant to section 271B must utilize Form A. Registration
pertaining to section 271C (2) (a) (crimes based on race) must use Form B.
Applications pertaining to section 271C (2) (a) (crimes listed under
apartheid-era legislation) must use Form C.

° Form C is utilized in situations when the records should have been
automatically purged but were not. Regarding race-based offences and
certain apartheid-era laws, the A SAPS security credential is not necessary.
If the candidate meets the cleansing requirements, the General Secretary:
Crime and Political Reform will obtain a notice of clearance (Form D in
the Guidelines). The General Secretary of Social justice And
Empowerment must next provide the eradication certification to the
administrator of the SAPS Felony Convictions Centre. The Head of the

Criminal Records Centre of SAPS (or such designated authority) must
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purge the record as described upon receipt of the certificate of
expungement. The Head of the Felony Convictions Department of SAPS
promptly advise the client of the erasure only upon formal request from
the petitioner. In the case of a disagreement or doubt regarding whether an
offence fits the requirements of subsection 271C (1) or subsection 271C (2),
the Consultation with the Ministers of Constitutional affairs is needed. If
the Minister determines that the conditions of section 271C (1) or section
271C (2) have been met, he or she might provide an erasure declaration
(Form E). It is important to understand that there is no dispute resolution

procedure for applications submitted under section 271B (1).
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